IN THE FEDERAL HIGH COURT OF NIGERIA
IN THE LAGOS JUDICIAL DIVISION
HOLDEN AT LAGOS
ON WEDNESDAY THE 15™ DAY OF MAY, 2024
BEFORE HIS LORDSHIP HON, JUSTICE NNAMDI O. DIMGBA

JUDGE
SUIT NO: FHC/L/CS/1281/23
BETWEEN
CHRIS EKE Ll APPLICANT
"AND |

 CENTRAL BANK OF NIGERIA RESPONDENT

L ~ JUDGMENT |
'By an Orlglnatlng Motlon dated and filed- on 05/07/2023 the

. Appllcant sought the followmg reliefs:

A A DECLARA TION that Sect/on 6(5)(/v) of the Centra/ Bank
e N N/ger/a ( Customer Due D///gence) Regu/at/ons 2023, s ,
&5 undemocratlc unconst/tut/ona/ null and void to the extent
Of /ts /ncons/stency with Section 37 of the 1999 Const/tut/on |

g of tne Federa/ Repub//c of Nigeria (as amended). :

A '.B. AN ORDER OF PERPE TUAL INJUNCTI ON restra/n/ng |
: 'the Respondent from enforcing Section 6(a)(/v) of ‘the
Centra/ Bank of Nigeria ( Customer Due . D///gence)' |
'Regu/at/ons 2023 Wh/ch reqU/res financial /nst/tut/ons to 1
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request customers social media handles as part of normal

bank customer due diligence requirements.

C. AND FOR SUCH FURTHER OR OTHER ORDERS as this

court ma y deem fit to make in the circumstances.
The grounds of this applrcatron are as follows

X Sectlon S of the Nigerian Constitution, Article 17 of the
_-Inrernat/ona/ Co venant on Civil and Political Rights (the
”[CPR Y i and- Art/c/e 1 2. Of the Universal - Declaration of
| Human R/ghts ( the “UNDHRQ protects and guarantees the
B pnvacy nghts of the App//cant

g e b. Tne Respondents regu/atlon d/rect/ng banks to co//ect 50C/a/ '

" media hand/es of their customers /nfnnges on the

| App//cants nght to privacy as provided for by Sect/on 37 of
by 'the Consz‘/tut/on |

'"The appllcatron was supported by a 22- paragraph afﬂdavrt_‘;.'
: deposed to. by the Appllcant on 5/7/2023 anngsrde a wrrtteh |
;'5'-subm|ssron .of counsel In reply to the Respondents counter—" |

: afﬁdavrt the Appllcant -frled» a 29- paragraph Further Affidavit

-deposed to by the Applrcant on 15/09/2023 wrth add|t10hal »

' wrrtten submrssrons by way of Reply on Pomts of Iaw

C1In response to the surt the Respondent filed a 28- paragraph

Counter Afﬂdavrt deposed to by one Gabriel Uke e on z/8/2023
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to which was attached 4 annexures marked as Exhibits A to D
consisting of: Exhibit A-(Copy of the CBN Regulation of 2022);
Exhibit B-(Certified True Copy of the Regulations); Exhibit C-
(The CBN’'s Consumer Protection Regulation 2019);, and
- Exhibit D-(Certified True Copy of the BVN Operations and
Watch-list for the Nigerian Banking Industry 2021). Also filed is
a Wri_tten submissionof counsel dated and filed- on 07/8/2023.
.‘.The Respondent _also filed a Notice of Preliminary Objection
5 ,(NP’O) dated-'a’nd ﬁled on 07/8/2023 together with written
| submrssrons in whrch the said NPO was argued The Appllcant |

ﬂled a response too to thrs NPO.

OR 08/05/2024 when the matter came up for heanng, ET_
OgundeJI Esq for the Applicant, and Rlchard Obldegwu __
Esq for the’ Respondent adopted therr respectrve processes "

adumbrated on same, and urged the Court to resolve the suit -

¥ _'_f|n favour of the- respectrve partles that they represent

‘BACKGROUAND» FACTS

- The facts of"th:i's"c"ase as can be gleaned from the affidavit';"

evrdence |s that the Applrcant alleges that the drrectlve issued :

'»' by the 1St Respondent trtled “Central Bank of Nrgena (Customer;, |
{ Due. Drlrgence) __Regulatrons 2023 which requr_res financial
institutions toidemandand collect the s,ociall media handles of

their customers as part of the standarfjcg\pv:/EDYolejEngEomer



procedure, is an invasion of his fundamental right to privacy,
same constituting according to him, an unlawful interference
with his private life. The Respondent, apart from challenging
the competence of the suit, disagrees that the said directive
- constitutes any interference with the private life of the

\ Apphcant as clanmed
1 Partles are thus before the Court to resolve the dlspute

o DETERMINATION OF THE RESPONDENT’S NOTICE OF
3 PRELIMINARY OBJECTION

I_t i_s‘ ﬁtting» to _‘ﬁr_st' _determine the Respondent’s NPO as the
A 's"u_c'c:efs's of same might'ter'minate the Suit;Wi,thogg the need to
1 go 'vt'_.o‘ the‘.‘me'rfit_'sf ofthecase The grounds of the NPO are as
'II'."f.o'Ilo'ws“ S | - - IE
1 By the pro V/5/0l75 of the Centra/ Bank Act of 2007 and the
. Const/tutlon of the Federal Republic of N/ger/a 1999 (as
| amended), the Centra/ Bank of Nigeria does not transacz‘
: ';dea/ W/th or provide banking serwces to pr/vate

f /nd/V/duals /nc/ud/ng the App//cant/Respondent here/n

‘ 3. The App//cat/on does not dlsc/ose a Cha//enge to or an
/nfractlon of . an Y recogn/zab/e r/ght of the Respondent
under the pro vision of Chapter 4 of the Constitution of the
Federa/ Repub//c of N/ger/a 1999 (as amended), Article 17
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of the International Covenant on Civil and Political Rights;
and Article 12 of the United Nations Declaration of Human
Rights and therefore cannot activate the jurisdiction of

this Honourable Court under the Fundamental 'R/'ghts

| (Enforcement Procedure) Rules, 2009.

9

‘3. The suit is frivolous, speculative, vague and hypothetical,
with  no evidehce to warrant the exercise of the
HonOu_rab/e. - Courts.  jurisdiction in the

App/itahtVRespondentis Favour.

4 The CBNs Customer Due D///gence Regu/at/ons 2023 was _
3o /ssued /n good fa/th and /n line with Sect/on 52 of the '
| Centra/ Bank of N/ger/a Act 2007 and Sect/on 51 of the

: Banks and Other Financial Institutions Act 2020 and the
K App//cant/Respondent has failed to dlsc/ose bad faith on

: the part of the Centra/ Bank of Nigeria, thereby robb/ng
i the: Court of Jurlsd/ct/on Ty

5 The CBNs Customer Due D///gence Regu/at/ons 2023 Was
| /ssueo’ b y the Respondent/App//cant to  Financial

Inst/tut/ons of Wh/ch the App//cant/Respondent is not one.

' _AFrom the grounds of the NPO |earned counsel formulated and

- ‘argued the fol|owmg issues:
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1. Whether the Respondent’s Originating Application for
~enforcement of fundamental human right as presently
constituted which does not disclose any infraction or likely
~infraction of the Respondent’s Fundamental right under
 the Constitution of the Federal Republic of N/yer/'a 1999
(as amended) (The Constitution) or any other Charter on
i Hunan Rights is incompetent. |
o 2 Wﬁether t/?_e;Re_spondent’s suit is not incapable of activating
| o the j'ur/Ed/CtienE of this ‘HOnourab/e'Court ’ |
; :~ 3 Whether the Respondents fa//ure to establlsh Bad faith on
j the part of the CBN in its issuance of the Customer Due
3 c: D///gence Regu/at/ons 2023 [which /nc/udes Section
' = | 6(a )(/v) JE does not render this /nstant 5u/t /ncompetent by
3 Ir;". 'f wrtue of 5ect/0n 52 of the Central Bank of N/ger/a Act,
.A 2007 and 5ect/0n 5 - of the Banks and Other F/nanC/a/
FiR ]nsz‘/tut/ons Aa‘ 2020

4, Whether the Respondents suu‘ seek/ng the determ/natlon

T X of the const/tuz‘/ona//ty of Section 6(a)(1v) of the CBNs

- Cusz‘omer Due D///gence Regu/atlons, 2023 and not |

'c/a/m/ng an /dent/f/ed /nfr/ngement of a recogn/zab/e

. fundamenta/ r/ght ought not be a’/smlssea’

On the first - ISSUE it was argued that any action for the

enforcement of a fundamental r|ght muit ct%g TElFeéth%)RsEbgeggh or
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threat of breach of any of the rights enumerated and
guaranteed under Chapter IV of the Constitution of the Federal
Republic -of Nigeria, and therefore an action cannot be
sustained by mere reference or citation or breach of right
' wrthout provrdrng correspondrng facts of such breach Reliance
was placed on Statmak v C.0.P. (2020) 9 NWLR (Pt
1/28) 176. CA ‘It was argued that the allegation of breach
“does not fall under the scope of right to privacy as provided by
e Constitution 'an'd_in' t_fhe Ainstant case, as the requirement for
i cOlIeCtion "ov'f social ‘rnedia handle does not amount to ia' breach
of rrght to prrvacy under Sectlon 37. Counsel malntalned that
;the social medra handle is merely an addltronal address for

rdentrﬂcatl_on. of ~ the - customer: of the bank ‘and for

- communication Whe‘re necessary.

"On issue” two rt was argued that the . surt is speculatrve |

2y :}hypothetrcal ‘and lacks evrdence whrch can only produce

" "'vj'-academrc outcomes Relrance was placed on Bama|y| v A.G.
o Federatlon & ors (2001) LPELR 730 (SC) 1t was argued

‘ -{’[hat there rs no real or imminent danger posed to fhe -

Applrcant/Respondent by the referenced CBN Regulatlons and

| that a social med.ra.-handle-of a ,personvcannot be rega_rded_as a

; pri»va‘te ‘info"rrnati'On ._th'at may jocca,Sion any -harm or -riek- to'his_
oy liberty as it align‘sv_\)\Z/ithf_international best practices T,
' T e {kcaanneo TRUE c[)w:
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On the third issue, it was argued that the Court has no

jurisdiction to entertain the suit as presently constituted against

the- Respondent based on the Applicant’s failure to establish
bad faith on the part of- the Respondent by virtue of Section 52
of the Central Bank. o_f Nrgerla Act 2007 and Section 51 of the
'Ba'nks: and Other “Financial - Institutions Act, 2020. Counsel

| :further"s‘tated ‘that the directive in question being Ppart fof the

CBN -.Regula_tio,ns._'_was. issued by the Respondent in the

it ‘_d'ischarge'.of‘i_t‘_s statutory.duties and was not motivated by bad
»."r’.aith-.._ b e 5
-_'On the ﬁnal rssue |t was argued that the actlon of the |
» _ 2 Appllcant |s not one for the enforcement of hrs fundamental
‘. " nghts but on the statutory lnterpretatlon and determmatron of
e :“-" whether Sectron 6(a)(1v) of the CBN 5 Regulatlon is mcon5|stent |
: ‘- wrth Sectron 37 of the Constrtutlon It was argued that this
| “ being the: case the proper mode was to brnng an actron on'
' -iOngrnatmg Summons posmg questlons for determmatron and -
'not brmgmg a fundamental human nghts enforcement surt ,
| A And for thrs defect in commencement it was proposed that the' y
' Court Iacks the Junsdrctron to take the matter since due process |
was. not followed Rellance was pIaced on. Kente v Ishaku

| (2017) 15 NWLR (Pt 1587) 94 sC.
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On their part, learned counsel to the Applicant argued that the
scope of Section 37 of the Constitution of the Federal Republic
of Nigeria is not limited to privacy within the context of home
but also includes the right to be free from unjustified intrusion
from personal matters, and further argued that none of the
other grounds of the objection is valid and should be sustained.
Reliance wasvplac_ed on Nwali v EBSIEC & Ors (2014)
. LPELR-23682 (CA)._ For good measdre, particularly as
| ' relates to ground 3, it was contended that by the provision of
| Sectio‘n 46 of ‘the 'COnstitution no actual breach of the
- fundamental nght of a person needs to have occurred for such
& person to have the rrght to approach the_court for redress R i
was further submltted that the directive of the Respondent is in

' breach of the ngerla Data Protectlon Act, 2023.

‘ .RESOLUTION.OF THE'NPO i

' s | have consndered alI the contentlons made in respect of the

" _-NPO s trlte that Junsdlctlon is central to adJudlcatlon for

without it, pthe p_roceedlngs become ’a_ nu_Iht-y__-no matter how

~ well conducted. See Madukolu v Nkemdilim (1962) 2

SCNLR 341,

Given the nature -o"t the . objection founded partly on the
7propos1t|on that the Appllcant did not plnpomt any of the rlghts

"“guaranteed under Chapter IV of the Constitution that was
- CE.R“FIED TRUE CT
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breached, it will be most appropriate therefore for the Court to
commence by looking at the originating process of the
Applicant and what claims are made therein. Indeed, it is a
fundamental principle of law and of general application that the
jurisdiction of the court is generally determined by the reliefs
sought by the Plaintiff party. See Abubakar v Anor (2006)
All FWLR (Pt.321) 1204. Applying this principle to the case
at hand I have consrdered the 22 paragraph of the Appllcant
ﬁled in support of the onglnatlng motion as well as the reliefs
t belng sought They show that what the Appllcant is alleglng is
5 brea_ch of_ hI_S_ nght to p_nvacy, and Wthh r_|ght is guaranteed by
Sec‘tlon"3‘7 '- 'Of the"COnstl't‘utlon and which provision of the
Y Constltutlon lS clearly mentloned as that on WhICh the suit is
-pitchforked. . 1 belleve therefore that thls ground of the
objection should fail. But it is |mportant to add for the beneﬂt ,

= of all counsel that a dlstlnctlon needs to be made between |

R ﬁwhen a lltrgant feels that he has a cause of actlon litigable

- .before the courts and the success of the cause when Iltlgated
“The fact that a cause when lltlgated should fall or |s Ilkely to
 fail, is not a reason to deny its eX|stence In thlS case, the

Applicant has alleged that the action of the Respondent"_ |

‘Vlolated certaln rlght of his that s guaranteed by the_f

Constltutlon He |s entltled to say so. B.ut.whether thls
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assertion would succeed when subjected to trial, as to fetch

him the reliefs he is seeking, is a different question all together.

On the grbund anchored on a lack of demonstration of prima
facie bad faith on the part of the Respondent, Section 6(a)(i-
iv) of the CBN Regulations, 2023, reads thus:

3 6 FLS i sha[[ identify  their = customer (whether

- permanent or occasional, and whether natural or

s legal persbns er legal arrangements and obtain the

following information,

. a for Indii/iduals; .

Legal name and an y other names used (such as

malden name )

i Permanent address (fuII ph ySieaI address) :

%, ii. Resldentlal address ( where the customer can be

Iocated)

v Teleph‘one number, e-mail address ~and social

. media handle.

"~ Now, _SeCt_io_n,SZ of' the CBN Act, 2007 provides thus:

"Weither the ’- v/.-’ede:ra/ Government nor the Bank nor any
: off/'ce'r of that* Go vernment or Bank shall be subject to any

act/on c/a/m or demand by //ab///ty to any person in
. bCERTIFIED TRUE COPY
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respect of anyth/ng done or omitted to be done in good

fa/th in pursuance or in execution of, or in connection with

- _the, execution  or intended execution of any power
i conferred upan that Government, the Bank,' or such

" officer by this Act”

The use of th‘-»evﬂ_y.yor-.d‘v"'s‘hall’ connotes man_dator‘ih_eéls; ‘and by

* .l'impl'i‘c‘at'ioh'o‘f th‘iél-pr'ovisi'oh unless there is cIearallegatiOn of
-‘ bad falth by a. complammg Iltlgant on the part of the CBN (the
"_Respondent) in. carrylng out its statutory dutles an action

X '.agalnst it cannot be sustamed See the case of NDIC V CBN |
& ~'(2002) 7 NWLR (Pt 766) P.272 @ P 297 where the

¥ *Supreme Court held that

“n order that rhe Court may have ]urlsdlct/on z‘o

| enterta/n the zype of action now in questlon tne '

p/a/nt/ﬁ‘/respondent has to show or allege bad faith in-

_ - ‘rhe Way the revocat/on Was done and /nd/cate the i

; :e/ements that const/tute bad faith. Thls must be done ¥ 3‘: ;.
, preferab/y at the thresho/d of the suit be/ng p/aced the B
‘court because. the Court is to presume that the acr :
"comp/a/ned of was done in good faith Wh/ch natura//y .
will depr/ve it of Jurisdiction unless bad faith  is

' posn‘/ve/y a//eged by way of its e/ementﬁt:ERnFlED TRUE COPY . \
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pursuant to the 'a'bove I have carefully perused the 22

_ paragraph of the Appllcant originating this suit., I have seen
i nowhere that it is alleged that the Respondent in instituting the

Regulatlons that lS the subJect of this surt acted ln bad faith,

.nor any deposrtlon from which bad faith could be inferred.

% \/Vhat is clear is that the sald Regulations and the requirement

5 4_to prOVlde a soaal medla handle on its face appear to serve an

ObJeCtlve functlon and which functlon is explained on the face

& _fl"of the Regulatlons ltself On this note Part 1, Section 1 of the

g _.';'.Regula-tlons- explalns the obJectlves.of the Regulatlons as to:

r (a ) Pro wde add/t/ona/ customer due d///gence measures for

e : fmanaa/ /nst/tut/ons under the regu/atory purV/eW of

! the Centra/ Bank of N/ger/a to further the/r Comp//ance §
M .,":"‘W/t/v re/evant prowsmns of the Money Launder/ng
: i (Prel/entlon and Proh/b/t/on) Act ( TPPA 3 2022 Centra/
, ._ Bank of N/ger/a (Anti-Money Launder/ng, Combat/ng the
5 F/nancmg of Terror/sm and Countering Pro//feratlon of
_ Weapons of Mass Destruct/on n F/nanC/a/ ]nst/tut/ons)
= ,Regu/at/ons 2022 (CBN AML, CFT and CPF Regu/atlons)

and /nternatlona/ best praa‘/ces and

(b) Enable 'th’e'“C’BN ehforce Comp//ance with C'ustomer due
' diligence measures /n //ne with the CBN AML CPT and .
: : PY
CPT Regu/az‘/ons. [ i - &cgp.m:\eo '\'RUE. Ci &(‘\/l’
" e ) oma}.\ ...........
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there is nowhere in the above stated aims of the Regulations
that 'the. ‘Court " could infer or impute bad faith to the
_» Respondent, from which a right to maintain an action can
spring in favouvr‘of the Applicant as required by Section 52 of

'the CBN Act.

It is- for the above reason that I consider that the NPO has

o ment and iS accordlngly sustained. KCERTIF!ED TRUE CopY
S e "slsuzwn.c.m i
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.'-‘Noththstandlng that the Respondents NPO succeeds,” judicfal

5 prudence ,dlctates that I express an opinion on the merits or

.jl'o'ther‘Wise‘* o'f' -th"'ef"-supstantive suit. In the event  that the

AppllCant appeals agalnst my ruling on the NPO and succeeds,

the appellate Court can see and assess this present Courts

~posrtlon on the merlts of the case and adopt or reJect same,
:WlthOUt the need to send the case back to the Court for
"adJudlcatlon on the. merlts “This would make for a complete

: ‘_and effectual determlnatlon of the dlspute |n llne W|th Judlc1al

S ,J_best practlce

. On the ments even |fI dld not sustain the NPO I still would-

' have dlsmlssed the case Flrst the Appllcant clalms that the ]
requlrement in the CBN Regulatlons for flnanCIal lnstltutlons to
request and collect the soc1al media handle of their customers

as part of KYC lnfrlnges on his right to. prlvacy ThlS claim is

14



very ambitious and amounts to a very far throw. The said
“Regulations are directed to and apply to financial institutions.
They do not apply to private individuals such as the Applicant.
Even if, és appears to be argued, 'that the Regulations would
mewtably or potentlally affect the Applicant, this claim is
speculat;ve for the 5|mp|e reason that in ‘nowhere in the
supportmg -afﬂdawt_evldence was it stated that the Applicant

~operates an account with a financial institution and that the

7 gald institution had demanded for his social media handle. So

the suggestlon that he would be affected by this Regulatlon

| albelt negatwely, iS very speculatlve and at Iarge

| Secondly,‘there is also no depo_sgtnon in the supporting affidavit
to t_hé effect that any financial institution had begun to
“implement this Regu_lations and that its implementation had
begun to create disruptvions and inconvenience against the
‘general population, in which case dne could vinfer that the suit

should be I‘egi_timatéd as a public interest litigation.

5 Thirdly, ass’u_m,ing that the banks had begUn to implement this
Regulations, the Applicant, assuming he mai'n-t'ained‘a'ny bank
accounts or sought ‘td open one, but is 'béing_ hindered or
irritated by the fequi'rem'e'nt of the Regulation to avail his social
media handle as_pa.rt_of KYC, the Applicant_still had a choice,

which is to refuse to do business with an y bank insisting on the

o 6" e LA
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information regarding his social media handle as part of the

bank’s KYC but to seek other alternatives.

,Fourthly, and for all it is worth, I do not see how asking a

o :’bankrng or potentral banking customer to provide his social

% media hand_le can ever amount to a breach of privacy. I accept
o thatASection_.37”of the Constitution of the Federal Republic of
. ,N,ig_eria:»1999-‘»(as'amended) provides that: "7he privacy of
-] c/r/'zehs; the)fr-homesj correspondence, telephone con Vefsat/ons
: ) éhd ‘te/ebraph/_"c ;ommUn/cations is hereby guaranteed and
' :' : protected’f But my 'a"sses_sment s that the provision of a social

" media handle is of-the same genre as the provision of email

-

-~ addresses; phone 'numbers and other means by which a

L potential customer of a bank can be contacted. Thus, it is clear

_from the- face of the Regulatlons as set’ out above that emarl |

"-._'address phone numbers -and social medla handle are aII

:_’fprovrded for under cIause 6iv just to show that the aim was not' ,

' _'to pry on anyone but rather to provrde aIternatlve means by’

- 't-whrch a- customer of a bank can be contacted and or due”

£4 dmgence conducted on the person to determlne-lf the person IS -
4 ﬂt and proper person to extend banking servrces to I do not

see how thns mfrmges on the rlght to prlvacy

I should even say that the essence of havmg a soc1a| medla»_

- 'account was for one to be publicly visible communlcat|on wise.
-y g &c&:nnnso TRUE COPY

16 ) BION: . cssnicisisone .DATE ..... l ‘{«AM

OKORO C. ﬂ (M)

PRINCIPAL EXECURIY mceR
FEDERAL HIG cwR
LKOY|. LAGOS



-t therefore:_’appears quite ironic, though wryly, and also
‘:"c"oont,er-‘.intuitivye',"that"-one can suggest that asking for
information ;"a_bout ‘a social media handle with which the
| _ind'ividualexposes and immerses himself or herself in the public

£ pool of social or other interactions, can amount to a violation of

- privacy right, which right itself contemplates or is all about

- 'iSOlation of a“'pers'on from public glare. The apprehension of the
«- "f__Appllcant of h|s socral lnteractlons belng monltored is

manrfestly speculatrve and Iacks credullty

.on the whole rf I drd not sustarn the NPO, I Would have

2 ."drsmlssed the surt for the reasons stated. But the NPO havrngv_

A : been sustarned the surt is therefore hereby struck out
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g I‘:,m'a ke _no orde_r‘v'a‘_s;to costs,
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‘Richard Obidegwu, Wlsdom
Green for the Respondent




